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Abstract

Philosophical analysis of the relationship between law and morality and its
effects is considered one of the important topics in the philosophy of law. This
article was written with the aim of investigating the validity and obligation of
law according to the relationship between Law and Morality in Aquinas and
Hart's thought. In this article, information was collected by the library method
and analyzed by the content analysis method. The results indicated that in
Aquinas's thought, moral validity is a necessary condition for legal validity.
Therefore, any law that is unjust will not be valid and the moral duty of
citizens is not to obey such a law. Of course, in some cases, to prevent harm
to a person or the collapse of a just legal system, permission to obey unjust
laws is issued. But Hart does not consider such a condition necessary for the
legality of the law. According to Hart, law and morality can be related in two
ways: one is Transverse, which includes the acceptance of moral principles in
the rule of recognition and compliance with the minimum content of the laws
from an ethical point of view. The other is the Inherent relationship, which
was the observance of the formal justice of the law, which meant similar
treatment with similar cases. Such an attitude is not incompatible with the
principles of positivism because it is only a formal aspect. Based on this, both
Aguinas and Hart acknowledged the role of morality in law, however, there
was a difference in the way they analyzed and viewed this issue, so unlike
Aquinas, in Hart's view, the lack of moral validity does not lead to the
invalidity of the law, although it can be he called a law a bad law. The
realization of the law is different from the validity and obligation of the law
and its evaluation with different criteria including moral criteria.

1. Introduction:

Philosophical analysis of the relationship between law and morality
and its effects is considered one of the important topics in the
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philosophy of law. As one of the most important theorists of the natural
law school, Aquinas comprehensively examines the legitimacy of the
laws and whether they should be obeyed or not. On the other hand,
schools of legal positivism are often a reaction to the theory of natural
law, perhaps the first important reading of the theory of legal positivism
proposed by the English philosopher John Austin. According to Austin,
the purpose of law is an attempt to control and organize the affairs of
society (Austin, 1995: 881). In Austin's legal positivism, the necessary
relationship between law and morality is generally denied, and law is
an order issued by a ruler (Stumpf, 1960: 140-141). However, Hart is a
thinker who was very influential in the history of the philosophy of law
as a positivist. Based on this, the analysis of the views of Aquinas and
Hart is very important in this regard.

2. Research literature:

The discussion of the validity and obligation of the law considering the
moral principles and values in the thought of Aquinas and Hart has been
the subject of various researches. "Tan" states in the article Validity and
Obligation in Natural Law Theory: Positivists contend that legal
validity is not dependent on moral status. Hart states the positivist's
position as follows: "It is in no sense a necessary truth that laws
reproduce or satisfy certain demands of morality, though in fact they
have often done so. John Austin's statement reveals: The existence of
law is one thing; its merits or demerits are another. Whether it be or be
not is one inquiry; whether it be or be not conformable to an assumed
standard, is a different inquiry. (Tan, 2002: 197) Brewbaker concludes
in the article "Thomas Aquinas and the Metaphysics of Law" that
Thomas's emphasis on the (ontologically) higher eternal and natural law
tends to undercut human law's integrity in its own right. Thomas
appears to insist that human law's authority is connected not just to
human reason but also to divine reason. The result is that Thomas has
difficulty giving a satisfying account of human freedom in lawmaking,
even as he acknowledges that earthly rulers enjoy a substantial amount
of freedom to act reasonably in making law. (Brewbaker 11, 2006: 613-
614) In his article "The Relationship between Natural Rights and
Human Rights According to Thomas Aquinas”, Bradley concludes: The
relation between human law and natural law is of course part of the
larger question of the relation between law and morality. Taking law in
general to mean the legal system or civil code, and natural law to stand
for a system of ethics recognizing the basic rightness or wrongness of
human conduct from a moral point of view, we may draw some
conclusions regarding the relation between these two concepts. Positive
law and natural law, or law and morality, would act in harmony with
one another in society, both directing and counseling man in his human
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affairs and directing him to his end. Morality is more ultimate than law
as the source and directing principle of law. A return to a closer
harmony between the law and morality, perhaps as suggested by
Thomas Aquinas, is a pressing need for our legal system if it is to
survive and fulfill it’s divinely appointed function in our governmental
system (Bradley, 1975: 54-55).

3. Methodology

In this article, information was collected by the library method and
analyzed by the content analysis method.

4. Conclusion

The results indicated that in Aquinas's thought, moral validity is a
necessary condition for legal validity. Therefore, any law that is unjust
will not be valid and the moral duty of citizens is not to obey such a
law. Of course, in some cases, to prevent harm to a person or the
collapse of a just legal system, permission to obey unjust laws is issued.
But Hart does not consider such a condition necessary for the legality
of the law. According to Hart, law and morality can be related in two
ways: one is Transverse, which includes the acceptance of moral
principles in the rule of recognition and compliance with the minimum
content of the laws from an ethical point of view. The other is the
inherent relationship, which was the observance of the formal justice of
the law, which meant similar treatment with similar cases. Such an
attitude is not incompatible with the principles of positivism because it
iIs only a formal aspect. Based on this, both Aquinas and Hart
acknowledged the role of morality in law, however, there was a
difference in the way they analyzed and viewed this issue, so unlike
Aquinas, in Hart's view, the lack of moral validity does not lead to the
invalidity of the law, although it can be he called a law a bad law. The
realization of the law is different from the validity and obligation of the
law and its evaluation with different criteria including moral criteria.
Keywords: Philosophy of law, Law, Morality, Validity of law, legal
obligation.
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1. Summa Theologica
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